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Mr. Chairman and Members of the Committee:

It is a piéasure.éo'be héfe tﬁééy Bnigehalf of the:m
Administration ‘i:ov. discuss S. 712 ,~a bill #To Provide for a .
‘Referendum on the Politiéai Status of Puerto Rico.” This bill
would ﬁrovide for an island-wide referendum, to be held in 1991,
on Puertc Rico’s political status. If this bill were to become
law, the referenduﬁ woulé present the voters of Puerto Rico with
three options: (1) statehood:; (2) independence; and (3) 7enhanced

commenwealth,” each éeparately‘defined in the bill. ' ce

The Administration strongly supporfs the right of the
people of Puerto Rico to choose their political status by means
of a referendum. Further, as the President has noted a number of
times, he favors the admission of Puerto Rico to the Union as a
state, therebydaééﬁfingf%ﬁé peoﬁig_off?ue#tb Rico ‘an equal
standing with other United States citizens. However, while the
referendum can present options that, if.selected'by a majority of
the voters in Puerto Rico, can immediately be implemented; it is.
essential that clear choices be offered to the Puerto Rican
peopie.’;Fhffher,'ﬁﬁeéé‘chdibes'hﬁét,fepresent realistic,
workable, and economically viable options. As presently drafted,
many of the provisions of S. 712 are essentially extraneous to

the ultimate goal of giving the Puerto Rican people such a choice
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~-=- a goal that should not be obscured. by confusing and’

unnecessarlly detailed provxslons.

I would like to highlight some of the provisions that
would.require‘revisionLbeforeutﬁis/importantxprocess goes .
forward.*;?loasefnote that this disc&;sion includes-what we . .
believe to be the most significant legal, .cornstitutidnal -and-
policy issues presented by the bill, -and is not_intended to .be -
exhaustive.. Further,-as'yoﬁ know, the Departments of Treasury,
State, Defense, Agricultﬁre, Health and:Human Services,
Transportation, and the U.S. Trade Reﬁresentative, will also be..
appearirig before the Committee to address particular concerns
they have with the‘leéislationr Let'ﬁe assure.you, on-behalf-of
“the entire Administration, that we aréreager'touwork with the
Committee toméstablish.clearly'definéd status options .that can be.
presented - to the Puerto.Rican people.

W

A. TITLE II: STATEHOOD.
Title II of S. 712 defines a ”statehood” choice for
Puerto Rico. This optlon is the least problematlc from a legal
and constitutlonal standp01nt. We do have several comments on -

the bill as drafted, but on the whole Tltle II currently

represents a reallstlc status optlon.:“-
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1. Exploitation of the Continental Shelf.

Under Title I1I, as currently drafted, the new state

would be granted the ”exclusive right -to" explore, exploit, lease,

possess and use all-seabed;.hatural, and :mineral resources:lying. .

within the two hundred mile economic zone continental’ shelf
boundary . around the waters of. the Archipelago of Puerto:Rice.”:.
(§ 5(b)). : No state enjoys such wide authority over its .coastal

areas. The use and development of -the ﬁnitedvstates coast and

continental shelf is governed by the Submefged Lands Act of 1953,

43 U.S.C; §§x1301-1315, and by the‘Outer Continental Shelf Lands
Act of 1953, 43 U,S8.C.§°1331.. Under thése statutes, the states
generally -are entitled to utilize submerged lands within a three-
mile boundary, ﬁhile,the:Federa; Government:;etains-jurisdiction
over the baz;nce of tlie continentalishelf;g;/ The: legislation
admitﬁing both Alaska and Hawaii to the:Union‘specifically-.
required that they be covered by this statutory schenme. 2/ The
Adninistration believes that the same. provisions should be

included in any act admitting Puerto Rico to the Union.

x/

extended: its territorial sea from three miles to a width .of

twelve miles. It was provided, however, that this extension

would not-“extend. or otherwise alter existing: Federal or

state law or any jurisdiction, rights, legal interest or

obligation derived therefrom.” : ,
2/ See Hawaii statehood Act, Pub. L. 86-3, Mar. 18, 1959, 73
Stat. 4, § 5(i) [hereinafter Hawaii Statehood Act]; Alaska
statehood Act, Pub. L. 85-508, July 7, 1958, 72 Stat. 339,.
§ 6(m) [hereinafter Alaska Statehgod Act]. ‘

By Proclamation No. 5928 (Dec. 27, 1988), the United States

—————E
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2. Economic Adjustments.

The Admlnlstration recognlzes and supports the
realistic need to have an economlcally Viable transitlon from
commonwealth to statehood. A realistic transition is in the
1nterest of the federal government, asvwell as Puerto Rico.

Such tran51tion prov1510ns have been adopted in prev10us
statehood bills. TFor example, when Alaska was admltted to the
Unlon, the federal government made very slgnlflcant land grants
to the new state to help establlsh 1t on a sound flscal footing.
The Administration believes that a tran51t1on to statehood should
result in no net revenue loss to Puerto Rico. The Administration
would support a tran51tlon grant to Puerto Rlco. The bndgetary
treatment of a tran51tlon to statehood should be con51stent with

sound budget disc1p11ne.
3. - Attainment of Equa) Social and Economic Status.

Title‘fi:also nould'require Congress to passnan::
“omnibus act” *to ensure that the people of Puerto Rico attain
equal social and econonmic opportunities with the Fésidents of the
several States.' (§ 16(c)). This prov1sion is very problematlc
as the b111 does not deflne 'equal soc1al and économic
opportunltles. Federal law, not to mention the Constltution,
guarantees that 1nd1v1duals w111 not be dlscrlmlnated against on

account of race, relzgion, sex, age, or national orlgln. Tt does
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not, however, guarantee equal soclal and economzc rlghts or
opportunities in a broader sense.~ It ls 1mpossib1e to foresee
all of the impllcatlons of such a vague prov151on. But it is
doubtful whether COngress truly could 'ensure' that the people of‘ )
Puerto Rlco -= Or any other group —-— en]oy equal "soclal and » -
economic opportunitles," presumably 1n all spheres of llfe. fhe»
Constltutlon and laws can guarantee equallty under the law, and
forbid 1nvidious dlscrlmlnatlon. We doubt whether any 1egal code

effectlvely could ensure equal SOClal and economlc opportunltles.
B. _:_TI : ITT: IN_DEP DENCE.

Title IIT of S. 712 detalls the 1ndependence optlon to
be offered to the Puerto Rican people. As currently drafted the
prov1s;ons of:Tltle I1I do not represent a total '1ndependence”
option. While the administration fully supports‘the rlght of the
Puerto Rlcan people to chose 1ndependence, the serlous
constltutlonal and policy problems of Title III must be

addressed. We discuss the most slgn;flcant of these.
1. Unconstitutional Voter Ou ifications.

Title III, § 2 l(b), strlctly llmlts those entltled to
vote for delegates to the convention respon51ble for draftlng a
constltution for an 1ndependent Puerto Rico. The franchlse for

this electlon would be restricted to re51dents born in Puerto
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Rico, residgnts who have at least one parent born in Puerto Rico,
20 year residents, residents who established their resi§enc§ V
before attaining voting age, and the spouses of voters whd meet
these qualifications. _

. At _present, Puerto Rico is under thg\sovereiénty_of the
United States, and is bound by the Equal Protection Element of )
the Due Process plause'of.the Fifth Amendment and the Dué Erocesé
Clause of the Fourteenth Amendment. See Egg;iggez v.vpégglar
Democratic Party, 457 U.8. 1 (1982). Voting qualificatipﬁs based
upon place of birth, pa;entage,;p; an excessively long regidehce
requirement clearly violate those Equal Protection guarantees.
| This is so g#en if the limitations are imposed in an election in
preﬁaration‘of future independence. |

2. gcitjzenship.

Under the indeéeﬂdence“provisions-éf‘s. 712, Puerto
Rican residents would bg,éntitled to maintain a dual citizenship,
in both the Unitéd_stites and the new Republic of Puerto Rico
("RPR") , ' Allowing Puerto Rican residents to retain Upitedfﬁﬁatgs
citiiépépip'whiié‘beggming_citizens_oﬁ the new republic ABsqures
the realiﬁy 6f,iﬁdepéﬁééﬁég:fo:'thgtPqertg Rican voter mofe than

any other provision. Allowing such dual citizenship, while not
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unconstltutlonal, is fundamentally incon51stent w1th grantlng
full 1ndependence to the Island. =7
Moreover, under accepted principles of international ™
law a transfer of sovereignty of a territory transfers the
vallegiance of those who remaln in the territory from’ the ‘former
sovere1gn to the new soverelgn. —/ We belleve that it 15 well
wlthin the authorlty of the COngress to requlre ‘the residents of
Puerto RiGe’ 4t the time ‘of independence, and:whofoontin&e‘to

reside there, to choose between ‘their United States c1tlzensh1p,

and c1tlzensh1p in the n y independent-Puerto Rican Republic. 7’

'Requiring such achoice’ would be consistent with the
Supreme Court’s jurisprudence with’ respect ‘to Unlted States’’ *”sj*

\,
cltlzenship under the 14th Amendment. C1tlzensh1p acqulred

3/ *Dual” citizenship is allowed on an 1nd1v1dual basis. But
this is quite different from allowing v1rtua11y the entire
populatlon of Puerto. Rico to maintain American cit;zenshlp ’
while nevertheléss re51d1ng on’ foreign soil. -

Indeed, when’ the Phil;pplne Islands wéte granted ‘theit’
1ndependence in 1946, both the residents of the new nation
and Philippine citizens living in theé United States Yost
4the1r status .as. United States 'natlonals. It is true that
the people of the Philippines never enjoyed ‘full United -
.. States. citizenship, but were only United States ”natio als.
While 'nationality" ‘i a leésser status than ~7citizénsh
the . principle remains the same; to effectively grant .
independence to’ Puerts Rico, her ‘residents must chose -

betveen allegiance -to the United States or alleglance to theA
new natlon."' '

See American Insurance Company v. Canter 26 U.S. (1 Pet )
511, 542 (1828); United States ex rel. Schwarzkopf v. uhl,
137 F.2d 898, 902 (24 Cir. 1943) and the authorities there
cited; O'Canell The lLaw of stgte Succession 246 (1956).
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pursuant~t0'the 14th Amendment, by birth or naturalization:in'the
United States, is constitutibnally protected. The Supreie Cofirt *
has held, however, that'congresé'has“authbritthd condition
citizenship -acquired putside of the territorial.boundaries of thé
United States ~-- i.e., outside of the States, the District of -
Columbia, or a territory that actually has been “incorporated”
into thé United States. - See Rogers v. Bellei, 401 U.S. 815
(1971) . ' ‘ '

" puerto Ri¢o wasfqot'"incorporatEH’“within-the“Unifed'“
States upon-its acquisition from Spain, see Downés ' Bidwell,
182 U.S.- 244 11§00)} and Cohgress has never purported to effect
such an' incorporation.':-As a result, the citizéhshi@FOf Puerto
Rican: residents is statuterily protected-by the Jones Act, 39
Stat. 953, B7U.S5:C. § 1402 (1917), rather than by the 14th’
Amendment. :Such citizenship is subject to reasonable statutory =
regulations. - Consequently, it would be within Congress’
authority to require Puerto Rican residents to choose between '
their United States citizenship and citizenship in the new

republic.

3. Treatv of Friendship and Cooperation. -

Title III of S. 712 also contains a number of

provisions dealing with the rélqtibnShip’betweeﬁ thg‘United

21-945 - 89 - 2
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statesngndvthg—RPR»after»independence. 8/ Section 6.1 would
reéuirewthat all of the provisidné-ﬁf.the bill scheduled to: take
effect after the prcélamatioh of independence be embodied in a
treaty of friendship angd éooperation between_phe RPﬁ‘ahd the
United States. |

This prpvision_is:troublesome_insofa: as it attempts to-
define-in detail the policy of the United States towards Puerto. -
Rico after independence. The Constitution vests the‘?gthority to
formulatevand,impiement theifofeign policy of the Uniﬁgd states
primari;y.in the President. ‘Treaties are made by the P:eéident
with the advice and consent of the Senate. We beliévg that such
a detailed statutory scheme governing the future:reléfiqnship of

the United States and an independent Puerto Rico wou%d/violate

the principlé of separation of powers. For example, under the
Constitution the. President cannot.be required to~negotiatg,»and
the Senate cannot be required to consent to,. particular treaty

provisions required in advance. by statute. -

3/ For example, the United States would be required to: .
“collaborate with” the RPR ftoward the ultimate goal of .
disarmament, peacé,'and‘interﬁationél rélations based on the
principles of equality, mutual respect and interdependence”;
give the RPR particularly favorable trade treatment for a
period of twenty years; maintain for twenty-five years a’
full income tax exemption on interest payments to holders of
Puerto Rican bonds; aid Puerto Rico in the establishment of
a deposit insurance system; and continue guarantees

_eurrently provided to investors in the secondary loan
market. - -

RPN
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Further, in addition to attempting to define United
States policy. toward a-newly independent Puerto Rico, the bill
attempts to define in detail :the policy of the RPR ‘towards the -
United States. The act must provide for a smooth transition to
independence, if that is the.result of the:referendum. But it is
imperative that both nations remain free:to define théir future

relationships.

c. TITLE IV:.  COMMONWEAITH.
-1. Enhanced Commonwealth Status.

Under Title IV of S. 712 Puerto'Rico’s present
commonwealth status would be ”enhanced” by a number of
provisions. For example, in many instances federal legislation
would be inapplicable to the Island, the President’s right to
appoint federal officials in Puerto Rico would be restricted to a
list provided by the Puerto Rican Governor, -Puerto Rico would be
authorized to negotiate its own air transportation treaties, the
functions of the National Labor Relations ‘Board in Puerto Rico
would be taken Sver by -a .Puerto Rican Labor Relations -Board,
special protection would be provided for Puerte Rican copyrights,
and the Governor of Puerto Rico would be empowered to is;ue
United States passports. This list is not exhaustive, but it

does reflect issues that are of concern to the Administration.

o
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In many respects,_theffenhanced"CQmmonweaIth option
‘would render the Island-virtually'independentAof'Unitedfsﬁatesn
authority.invmanxgareas. It also would grant Puerto Rico much
greater aévantages-than any other area under United States
sévereignéy that is not a State. So-long as Puerto Rico remains
under the,sovereignty of the,United-states,'it is. essential that
this fact be méde”éléar beyond peradventure, Any statements-that
the Island is "autonomous” in the bill must make clear that this
Yautonomy” ig limited to internal affairs, and_that as a" )
commonwealth Puerto Rico remains under the sovereignty of the
United States. cOngresS,retains theEAuthority to législate with
respect to Puerto Rico, and federal law may not be bPreempted or

nullified by the local government.

2,. Federal statutes and Requlations.

Subpart 4 of Title IV discusses the applicability of
federal laws to .Puerto Rico. Under current law, federal statutes
“not locally inapplicable~ within the meaning of section 734 of |
the Puerto Rico Federal Relations act, &/ have the same force aﬂd
effect in Pﬁerto~Rico as in the United States. . Under Title Iv,
however, any federal statute would be inapplicable to Puerto Rico.
unless it is consistent with a policy of allowing Puerto.Rico:*
greater autonomy; “more equitabie' particip;tion in federal;_

- Programs; greater partigipation_ingfederal government decisions - ..

&/ 48 v.s.c. § 734.



33

- 12 -

affecting the -Island; provides safeguards ‘for Puerto Rico’s :
»distinet cultural identity; and ”has proper regard for-the:
economic, cultural, ecological, geographic, demographic.and’other
local conditions of the Commonwealth of Puerto Rico.” L/ Under
this provision,. the great_buik of federal legislation would
become ”locally inapplicable” to Puerto Rico. Only if Congress
makes a certification of an overriding national interest would a
particular federal law apply to Puerto Rico. . Similar provisions

would aﬁply to federal rules and regulations.

Further, under Suhpaft 4, the Governor of Puerto Rico
would be granted an unprecedented and truly extraordinary power
to certify that a federal law or a federal regulation is
inapplicable to Puerto-Rico. .The subsection would-thereﬁy confer
on the Gové;;or-a significant authority pursuant to:the laws of
the United States! Sfich authority, however, may be vested only
in an officer of the United States. &/ The Governor of Puerto

Rico is elected by the-people of Puerto Rico. -He is not an

b

v The bill provides four exceptions to this rule: laws
relating to citizenship:; laws providing grants or services
for individuals; uniform laws involving defense or national
security, and laws for which Congress makes a specific
finding thHat there is an overriding.national’ interest in the
law’s application to Puerto Rieco.

§/ I.e., a person appointed pursuant to the Appointments Clause
of the Constitution (Art. II, section 2, ¢l. 2). Such an
officer must be appointed by the President by and with the
jadvicé -and consent of the Senate or, where authorized by
Congress, by the President alone, the courts of law, or the
. ‘heads of - departments. Buckley wv. Valeo, 424 U.S. 1, 118-41
(1976) . ~
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officer of the United States. The power envisaged by subsections. -
(c) and (£).-of Subpart 4 thefefore»cannot;constitutionally;be»

vested. in:him,

3. . Federal :Appointments and Representation. .

Subpart 13 of Title IV would provide that the highest
ranking federal officials in Puerto Rico must be appointed by the
President from a list of eligible candidates recommended by the
Governor of Puerto Rico. A requirement that the President make
appointments only from a list of candidates submltted to him is

objectlonable :as a matter of constltutlonal law.

) Qs_noted above, the Appointments Clause of the )
Constitution (Art. II, section 2, Cl. 2) requires. that "officers
of the United States' -- i.e., those persons who exercise
"significant authority pursuant to the laws of the United
States,” Buckley v. Valeo, 424 U.S. 1, 126 (1976) -~ be appointed-
by the President subject to the advice and consent of the Senate.
"Inferlor" officers may be appolnted by the President alone where
the Congress has vested this authority in him, or in the heads of
the executive branch departments. The President!s authorlty;to

nominate principal officers cannot be gualified by law.

Subsection i3 purports to-permit the Governor of Puerto

I3

Rico to share in the: President’s appo1ntment power, and to- accord
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the Governor significant authority under'the laws of the United
sﬁates. Accordingly, we 'believe that the‘fequirement thét*the
President nominate officials from a list submitted by the
Governér of Puerto Rico-is unconstitutional and should be

deleted.

4. Special Treatment Reqarding Tabor Relations laws.

Under Title IV, Subpart 12, the National Labor

Relations Board would no 19hger handle cases arising in Puerto
Rico under the ‘National Labor Relations Act: the NLRB’s authority
in such cases would bé*délegated to the Puerto Rican Labor
‘RelationS'Board. “Thus, - the Buerto Rican Labor Relations Board
would exercise significant authority pursuant té the laws of the
United Staf;;, and perform a significant governmental duty
pursuant to federal law. As mentioneéd ‘above, such authérity may
only be deiégated‘to,'and exercised by, persons appointed
pursuant to the Appointments Clause. Thus, in our vie&, this
'delegation would be subject to a serious constitutional

infirmity.
S. Special Treatment Regarding Passports.
Additidnally, under Title IV, Subpart 16(a), the

Governor of Puerto Rico would be entitled to issué Uniﬁéd States

passports, and Subpart 16(b) would entitled the Governor to
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administer a United States passport office. We object to this
entire subpart. The issuance of a passport constitutes the
performance of a significant authority pursuant to the laws of
the United States. As indicated above, such authority cannot be

vested in the Governor of Puerto Rice.

Moreover, these functions have been strictly relegated
to the Department of State. The United States under no
- circumstances should cgde its power to determine naticnality by
the issuance of U.S. passports, nor should it cede regulation and
control of its borders to any other authority. Apart from
obvious constitutional concerns stemming from the same
separation-of-powers arguments detailed earlier, and foreign
policy concerns, there are sound practical reasons for opposing
these provigions. Chief among these is law enforcement. Control
over the issuance of U.S. passports and immigration must remain
wholly within a federal authority if matters such as extradition

and narcotics are to approached and dealt with in a coordinated

and effective fashion.

6. Special Treatment Regarding Federal Functions.

Finally, Subpart 20 would authorize the Government of
the United States, or any agency thereof, to delegate to the
'COmmonwgalth of Puerto Rico the total or partial performance. of

functions vested in the United States. These functions would
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include the administration of such federal laws and programs on
the Island, as may be mutually agreed. As explained above, the
enforéement 6f federal laws cannot be vested in, or delegated to,
persons not appointed in conformity with the Appointments Clause
of the Constitution. To this extent, Subpart 20 would be

unconstitutional.
CONCLUSION:

In conclusion, Mr. Chairman, let me agaimn affirm that
the Administration wholeheartedly supports a referendum allowing
the people of Puerto Rico to determine what their centinuing
relationship with the federal government shall be. It is the
hope of the Administration that the difficulties outlined above
can be easilf and expeditiously resolved. As drafted, S. 712
provides a first step in this direction, and we believe that it
can be revised so as to structure a fair and workable referendum

within the applicable constitutional parameters.

The Administration is committed to working with the
Committee and the'Congress to create a referendum vehicle that
will enable the people of Puerto Rico to determine in a
meaningful way ‘whether, and how, to alter their Island’s existing
political relationship with the United States. I would be happy

to address any questions the Committee may have.



