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LEXSEE 182U.S. 1

DE LIMA v. BIDWELL.

No. 456.

SUPREME COURT OF THE UNITED STATES

182 U.S. 13 21 8. Ct. 743; 45 L. Ed. 1041; 1901 U.S. LEXIS 1225

January 8, 9, 10, 11, 1901, Argued
May 27, 1901, Decided

PRIOR HISTORY: ERROR TO THE CIRCUIT
COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

THIS was an action originally instituted in the
Supreme Court of the State of New York by the firm of
D.A. De Lima & Co. against the collector of the port of
New York, to recover back duties alleged to have been
illegally exacted and paid under protest, upon certain
importations of sugar from San Juan in the island of
Porto Rico, during the autumn of 1899, and subsequent to
the cession of the island to the United States.

Upon the petition of the collector, and pursuant to
Rev. Stat. sec. 643, the case was removed by certiorari to
the Circuit Court of the United States, in which the
defendant appeared and demurred to the complaint upon
the ground that it did not state a cause of action, and also
that the court had no jurisdiction of the case. The
demurrer was sustained upon both grounds, and the
action dismissed. Hence this writ of error.

In this and the following cases, which may be
collectively designated as the "Insular Tariff Cases," the
dates here given become material:

In July, 1898, Porto Rico was invaded by the military
forces of the United States under General Miles,

On August 12, 1898, during the progress of the
campaign, a protocol was entered into between the
Secretary of State and the French Ambassador on the part
of Spain, providing for a suspension of hostilities, the
cession of the island and the conclusion of a treaty of
peace. 30 Stat. 1742,

On October 18, Porto Rico was evacuated by the

Spanish forces.

On December 10, 1898, such freaty was signed at
Paris, (under which Spain ceded to the United States the
island of Porto Rico,) was ratified by the President and
Senate, February 6, 1899, and by the Queen Regent of
Spain, March 19, 1899, 30 Stat, 1754.

On March 2, 1899, an act was passed making an
appropriation to carry out the obligations of the treaty. On
April 11, 1899, the ratifications were exchanged, and the
treaty proclaimed at Washington.

On April 12, 1900, an act was passed, commonly
called the Foraker Act, to provide temporary revenues
and a civil government for Porto Rico, which took effect
May 1, 1900.

This case was argued with No. 507, Downes v.
Bidwell; No. 501, Dooley v. United States; No. 502,
Dooley v. United States; No. 509, Armstrong v. United
States. The briefs and the arguments were reported at
length in a book entitled "The Insular Cases," compiled
and published pursuant to a resolution of the House of
Representatives passed in the Second Session of the 56th
Congress, and containing both the briefs of counsel and
their oral arguments. They amounted to 1075 pages. Of
course it is impossible to reproduce all here, even if it
were desirable.

LAWYERS' EDITION HEADNOTES:

Duties -- importations from Porto Rico -- what
constitutes foreign country -- action to recover back
exactions of money as duties -- exactions on goods not
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and circulars were introduced [*193] bearing date of
1846 and 1847, as well as the treaty of peace of February
2, 1848. Had the correpondence abovve cited been laid
before the court it is incredible that the Chief Justice
should have said "that the department in no instance that
we are aware of, since the establishment of the
government, has ever recognized a place in a newly
acquired country as a domestic port, from which the
coasting trade might be carried on, unless it had been
previously made so by act of Congress."

ALASKA: This territory was ceded to us by Russia
by treaty ratified June 20, 1867, 15 Stat. 539, and
possession was delivered to us at the same time. No act
of Congress extending the revenue laws to Alaska and
erecting a collection district was passed until July 27,
1868. 15 Stat. 240, c. 273. A period of thirteen months
then elapsed before Alaska was formally recognized by
Congress as within the Customs Union, yet during that
period goods from Alaska were, under a decision of the
Secretary of the Treasury, admitted free of duty. By letter
of Mr. McCullough, then Secretary of the Treasury, to the
collector of the port of New York, dated April 6,
[***1055] 1868, he acknowledges receipt of a request
from the Russian Minister for the free entry of certain oil
shipped from Sitka to San Francisco and reshipped to
New York. He states: "The request for the free entry of
said oil was made on the ground that the oil was shipped
from Sitka after the ratification of the treaty, by which the
territory of Alaska became the property of the United
States. The treaty in question was ratified on the 20th of
June, 1867, and the collector at San Francisco has
reported that the manifest of the vessel shows the oil to
have been shipped from Alaska on the 6th day of July,
1867, and that the shipment consisted of fifty-two
packages. Under these circumstances you are hereby
authorized to admit the said fifty-two packages of oil free
of duty."

This position was indorsed by the Secretary of State,
Mr. Seward, in a letter dated January 30, 1869, in which
he said: "I understand the decision of the Supreme Court
in the case of Harrison v. Cross, 16 How. 164, to declare
its opinion that, upon the addition to the United States of
new territory by conquest and cession, the acts regulating
foreign commerce attach [*194] to and take effect
within such territory ipso facto, and without any fresh act
of legislation expressly giving such extension to the
preexisting laws. I can see no reason for a discrimination
in this effect between acts regulating foreign commerce

and the laws regulating intercourse with the Indian
tribes."

[¥*752] As showing the construction put upon this
question by the legislative department, we need only to
add that sec. 2 of the Foraker act makes a distinction
between foreign countries and Porto Rico, by enacting
that the same duties shall be paid upon "all articles
imported into Porto Rico from ports other than those of
the United States, which ae required by law to be
collected upon articles imported into the United States
from foreign countries."

From this resume of the decisions of this court, the
instructions of the executive departments, and the above
act of Congress, it is evident that, from 1803, the date of
Mr. Gallatin's letter, to the present time, there is not a
shred of authority, except the dictum in Fleming v. Page,
(practically overruled in Cross v. Harrison,) for holding
that a district ceded to and in the possession of the United
States remains for any purpose a foreign country. Both
these conditions must exist to produce a change of
nationality for revenue purpose. Possession is not alone
sufficient, as was held in Fleming v. Page; nor is a treaty
ceding such territory sufficient without a surrender of
possession. Keene v. McDonough, 8 Pet. 308; Pollard's
Heirs v. Kibbe, 14 Pet. 353, 406; Hallett v. Hunt, 7 Ala.
882, 899; The Fama, 5 Ch. Rob. 97. The practice of the
executive departments, thus continued for more than half
a century, is entitled to great weight, and should not be
disregarded nor overturned except for cogent reasons, and
unless it be clear that such construction be erroneous.
United States v. Johnston, 124 U.S. 236, and other cases
cited.

But were this presented as an original question we
should be impelled irresistibly to the same conclusion.

By Article II, section 2, of the Constitution, the
President is given power, "by and with the advice and
consent of the Senate, to make treaties, provided that
two-thirds of the senators present concur;” and by Art.
VI, "this Constitution and the laws [*195] of the United
States, which shall be made in pursuance thereof; and all
treaties made or which shall be made, under the authority
of the United States, shall be the supreme law of the
land." It will be observed that no distinction is made as to
the question of supremacy between laws and treaties,
except that both are controlled by the Constitution. A law
requires the assent of both houses of Congress, and,
except in certain specified cases, the signature of the
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President. A treaty is negotiated and made by the
President, with the concurrence of two thirds of the
Senators present, but each of them is the supreme law of
the land.

As was said by Chief Justice Marshall in The Peggy,
1 Cranch, 103, 110: "Where a treaty is the law of the
land, and as such affects the rights of parties litigating in
court, that treaty as much binds those rights, and is as
much to be regarded by the court as an act of Congress."
And in Foster v. Neilson, 2 Pet. 253, 314, he repeated this
in substance: "Our Constitution declares a treaty to be the
law of the land. It is, consequently, to be regarded in
courts of justice as equivalent to an act of the legislature,
whenever it operates of itself without the aid of any
legislative provision." So in Whitney v. Robertson, 124
U.S. 190: "By the Constitution a treaty is placed on the
same footing, and made of like obligation, with an act of
legislation. Both are declared by that instrument to be the
supreme law of the land, and no superior efficacy is given
to either over the other. When the two relate to the same
subject, the courts will always endeavor to construe them
so as to give effect to both, if that can be done without
violating the language of either; but if the two are
inconsistent, the one last in date will control the other,
provided always that the stipulation of the treaty on the
subject is self-executing." To the same effect are the
Cherokee Tobacco, 11 Wall. 616, and the Head Money
Cases, 112 U.S. 580.

One of the ordinary incidents of a treaty is the
cession of territory. It is not too much to say it is the rule,
rather than the exception, that a treaty of peace, following
upon a war, provides for a cession of territory to the
victorious party. It was said by Chief Justice Marshall in
American Ins. [***1056] Co. v. Canter, 1 Pet. 511, 542:
"The Constitution confers absolutely upon the
Government [*196] of the Union the powers of making
war and of making treaties; consequently that
Government possesses the power of acquiring territory,
either by conquest or by treaty." The territory thus
acquired is acquired as absolutely as if the annexation
were made, as in the case of Texas and Hawalii, by an act
of Congress.

It follows from this that by the ratification of the
treaty of Paris the island became territory of the United
States -- although not an organiazed territory in the
technical sense of the word.

It is true Mr. Chief Justice Taney held in Scotf v.

Sandford, 19 How. 393, that the territorial clause of the
Constitution was confined, and intended to be confined,
to the territory which at that time belonged to or was
claimed by the United States, and was within their
boundaries, as settled by the treaty with Great Britain;
and was not intended to apply to territory subsequently
acquired. He seemed to differ in this construction from
Chief Justice Marshall in the American &c. Ins. Co. v.
Canter, 1 Pet. 511, 542, who, in speaking of Florida
before it became a State, remarked that it continued to be
a Territory of the United States, governed by the
territorial clause of the Constitution.

But whatever be the source of this power, its
uninterrupted exercise by Congress for a century, and the
repeated declarations of [*%753] this court, have settled
the law that the right to acquire territory involves the
right to govern and dispose of it. That was stated by
Chief Justice Taney in the Dred Scott case. In the more
recent case of National Bank v. County of Yankton, 101
U.S. 129, it was said by Mr. Chief Justice Waite that
Congress "has full and complete legislative authority over
the people of the Territories and all the departements of
the territorial governments. It may do for the Territories
what the people, under the Constitution of the United
States, may do for the States." Indeed, it is scarcely too
much to say that there has not been a session of Congress
since the Territory of Louisians was purchased, that that
body has not enacted legislation based upon the assumed
authority to govern and control the Territories. It is an
authority which arises, not necessarily from the territorial
clause of the Constitution, but from the necessities of the
case, and from the inability of the States to act upon the
[*197] subject. Under this power Congress may deal
with territory acquired by treaty; may administer its
government as it does that of the District of Columbia; it
may organize a local territorial government; it may admit
it as a State upon an equality with other States; it may sell
its public lands to individual citizens or may donate them
as homesteads to actual settlers. In short, when once
acquired by treaty, it belongs to the United States, and is
subject to the disposition of Congress.

Territory thus acquired can remain a foreign country
under the tariff laws only upon one of two theories: either
that the word "foreign" applies to such countries as were
foreign at the time the statute was enacted,
notwithstanding any subsequent change in their
condition, or that they remain foreign under the tariff
laws until Congress has formally embraced them within
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the customs union of the States. The first theory is
obviously untenable. While a statute is presumed to
speak from the time of its enactment, it embraces all such
persons or things as subsequently fall within its scope,
and ceases to apply to such as thereafter fall without its
scope. Thus, a statute forbidding the sale of liquors to
minors applies not only to minors in existence at the time
the statute was enacted, but to all who are subsequently
born; and ceases to apply to such as thereafter reach their
majority. So, when the Constitution of the United States
declares in Art. I, sec. 10, that the States shall not do
certain things, this declaration operates not only upon the
thirteen original States, but upon all who subsequently
become such; and when Congress places certain
restrictions upon the powers of a territorial legislature,
such restrictions cease to operate the moment such
Territory is admitted as a State. By parity of reasning a
country ceases to be foreign the instant it becomes
domestic. So, too, if Congress saw fit to cede one of its
newly acquired territories (even assuming that it had the
right to do so) to a foreign power, there could be no doubt
that from the day of such cession and the delivery of
possession, such terrtory would become a foreign
country, and be reinstated as such under the tariff laws.
Certainly no act of Congress would be necessary in such
case to declare that the laws of the United States had
ceased to apply to it.

[*198] The theory that a country remains foreign
with respect to the tariff laws until Congress has acted by
embracing it within the Customs Union, presupposes that
a country may be domestic for one purpose and foreign
for another. It may undoubtedly become necessary for
the adequate administration of a domestic territory to pass
a special act providing the proper machinery and officers,
as the President would have no authority, except under
the war power, to administer it himself, but no act is
necessary to make it domestic territory if once it has been
ceded to the United States. We express no opinion as to
whether Congress is bound to appropriate the money to
pay for it. This has been much discussed by writers upon
constitutional law, but it is not necessary to consider it in
this case, as Congress made prompt appropriation of the
money stipulated in the treaty. This theory also
presupposes that territory may be held indefinitely by the
United States; that it may be treated in every particular,
except for tariff purposes, as domestic territory; that laws
may be enacted and enforced by officers of the United
States sent there for that purpose; that insurrections may
be suppressed, wars carried on, revenues collected, taxes

imposed; [***1057] in short, that everything may be
done which a government can do within its own
boundaries, and yet that the territory may still remain a
foreign country.That this state of things may continue for
years, for a century even, but that until Congress enacts
otherwise, it still remains a foreign country. To hold that
this can be done as matter of law we deem to be pure
judicial legislation. We find no warrant for it in the
Constitution or in the powers conferred upon this court.
It is true the nonaction of Congress may occasion a
temporary inconvenience; but it does not follow that
courts of justice are authorized to remedy it by inverting
the ordinary meaning of words.

If an act of Congress be necessary to convert a
foreign country into domestic territory, the question at
once suggests itself, what is the character of the
legislation demanded for this purpose? Will an act
appropriating money for its purchase be sufficient?
Apparently not. Will an act appropriating the duties
collected upon imports to and from such country for the
benefit of its government be sufficient? Apparently not.
Will [*199] acts making appropriations for its postal
service, for the establishment of lighthouses, for the
maintenance of guarantine stations, for erecting public
buildings, have that effect? Will an act establishing a
complete local government, but with the reservation of a
right to collect duties upon commerce, be adequate for
that pupose? None of these, nor all together, will be
suficient, if the contention of the Government be sound,
[¥*754] since acts embracing all these provisions have
been passed in connection with Porto Rico, and it is
insisted that it is still a foreign country within the
meaning of the tariff laws. We are unable to acquiesce in
this assumption that a territoy may be at the same time
both foreign and domestic.

A single further point remanins to be considered: It is
insisted that an act of Congress, passed March 24, 1900,
¢. 339, 31 Stat. 151, applying for the benefit of Porto
Rico the amount of the customs revenue received on
importations by the United States from Porto Rico since
the evacuation of Porto Rico by the Spanish forces
October 18, 1898, to January 1, 1900, together with any
futher custom revenues collected on importations from
Porto Rico since January 1, 1900, or that shall hereafter
be collected under existing law, is a recognition by
Congress of the right to collect such duties as upon
importations from a foreign couniry, and a recognition of
the fact that Porto Rico continued to be a foreign country



Page 93

182 U.S. 1, *199; 21 8. Ct. 743, **754;
45 L. Ed. 1041, #*¥*1057; 1901 U.S. LEXIS 1225

until Congress embraced it within the Customs Union. It
may be seriously questioned whether this is anything
more than a recognition of the fact that there were
moneys in the Treasury not subject to existing
appropriation laws. Perhaps we may go farther and say
that, so far as these duties were paid voluntarily and
without protest, the legality of the payment was intended
to be recognized; but it can clearly have no retroactive
effect as to moneys there-tofore paid under protest, for
which an action to recover back had already been
brought. As the action in this case was brought March
13, 1900, eleven days before the act was passed, the right
to recover the money sued for could not be taken away by
a subsequent act of Congress. Plaintiffs sue in assumpsit
for money which the collector has in his hands, justly
and equitably belonging to them. To say that Congress
could by a subsequent [*200] act deprive them of the
right to prosecute this action, would be beyond its power.
In any event, it should not be interpreted so as to make it
retroactive. Kennett's Petition, 24 N.H. 139, Alter's
Appeal, 67 Penn. St. 341; Norman v. Heist, 5 W. & §S.
171; Donavan v. Pitcher, 53 Ala. 411; Palairet's Appeal,
67 Penn. St. 479; State v. Warren, 28 Maryland, 338.

We are therefore of opinion that at the time these
duties were levied Porto Rico was not a foreign country
within the meaning of the tariff laws but a terrtory of the
United States, that the duties were illegally exacted and
that the plaintiffs are entitled to recover them back.

The judgment of the Circuit Court for the Southem
District of New York is therefore reversed and the case
remanded to that court for further proceedings in
consonance with this opinion.

DISSENT BY: McKENNA
DISSENT

MR. JUSTICE McKENNA, (with whom concurred
MR. JUSTICE SHIRAS and MR. JUSTICE WHITE,)
dissenting.

MR. JUSTICE SHIRAS, MR JUSTICE WHITE and
myself are unable to concur in the conclusion of the
court, and the importance of the case justifies an
expression of the grounds of our dissent.

Settle whether Porto Rico is "foreign country" or
"domestic territory," to use the antithesis of the opinion
of the court, and, it is said, you settle the controversy in

this litigation. But in what sense, foreign or domestic?
Abstractly and unqualifiedly -- to the full extent that
those words imply -- or limitedly, in the sense that the
word foreign is used in the customs laws of the United
States? If abstractly, the case turns upon a definition, and
the issue becomes single and simple, presenting no
difficulty, and yet the arguments at bar have ranged over
all the powers of government, and this court divides in
opinion. If at the time the duties, which are complained
of, were levied, Porto Rico was as much a foreign
country as it was before the war with Spain; if it was as
much domestic territory as New York now is, there
would be no serious confroversy in the case. If the
former, the terms and the intention of the Dingley act
would [***1058] apply. If the latter, whatever its words
or [*201] intention, it could not be applied. Between
these extremes there are other relations, and that Poto
Rico occupied one of them and its products hence were
subject to duties under the Dingley Tariff act can be
demonstrated. Indeed, we have the authority of a
member of the majority of the court, and the organ of the
court's opinion in this case, that even if Porto Rico were
domestic territory, its products could be legally subjected
to tariff duties. This principle is expressed by him in
Downes v. Bidwell. The other members of the court,
though agreeing with him in the case at bar, do not agree
with him in Downes v. Bidwell. They assert that Porto
Rico, being a territory of the United States, tariff duties
on its products are inhibited by the Constitution of the
United States. Their judgment and his only unite in the
case at bar, and, we may assume, that the reasoning of the
opinion just announced is the road which has brought
them together, and, assuming further, that such reasoning
is the best judicial support of the conclusion it is
presented to establish, we address ourselves to the
consideration of that reasoning.

(1) The statement of the opinion is that whether the
cargoes of sugar were subject to duty depends solely
upon the question whether Porto Rico was a foreign
country at the time they were shipped, and a foreign
country is defined to be, following Chief Justice
Marshall, ™one exclusively within [*%*755] the
sovereignty of a foreign nation' and without the
sovereignty of the United States." This makes
sovereignty the test and gives a rule as sure and exact in
its application as it is clear and simple in its expression.
There is no difficulty in applying it. Difficulty comes
with attempts to limit it. The difference between our
country and one not ours would seem to be of substance,



