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1 In announcing the conclusion and judgment of the court in this case, MR
JUSTICE BROWN delivered an opinion MR JUSTICE WHITE delivered a
concurring opinion which was also concurred in by MR JUSTICE SHIRAS and
MR JUSTICE McKENNA MR JUSTICE GRAY also delivered a concurring
opinion The Chief Justice, MR JUSTICE HARLAN, MR JUSTICE BREWER;
and MR JUSTICE PECKHAM dissented Thus it is seen that there is no opinion in
which a majority of the court concurred Under these circumstances I have, after
consultation with MR JUSTICE BROWN, who announced the judgment, made
headnotes of each of the sustaining opinions, and placed before each the names of
the justices or justice who concurred in it

PRIOR HISTORY: ERROR TO THE CIRCUIT
COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

THIS was an action begun in the Circuit Court by
Downes, doing business under the firm name of S.B.
Downes & Co., against the collector of the port of New
York, to recover back duties to the amount of § 659.35
exacted and paid under protest upon certain oranges
consigned to the plaintiff at New York, and brought
thither from the port of San Juan in the Island of Puerto
Rico during the month of November, 1900, after the
passage of the act temporarily providing a civil
government and revenues for the Island of Puerto Rico,
known as the Foraker act.

The District Attorney demurred to the complaint for
the want of jurisdiction in the court, and for insufficiency
of its averments. The demurrer was sustained, and the
complaint dismissed. Whereupon plaintiff sued out this
writ or error.

LAWYERS' EDITION HEADNOTES:

Duties -- importation from Porto Rico -- tetritory
appurtenant to United States -- meaning of "United
States” in revenue laws -- ceded territory not incorporated
into United States -- conditions in treaty of cession --
power of United States to acquire and hold territory
without incorporating it -- places subject to the
jurisdiction of the United States -- intent of Congress as
to incorporating new territory - application of United
States Constitution to new territory -- presumption that
Congress will obey Constitution -- extension of civil
government of United States to conquered territory. --

Headnote:

1. Jurisdiction of an action to recover back duties
exacted under the Foraker act of April 12, 1900, and paid
under protest, upon goods brought from Porto Rico, is
given to a circuit court of the United States by U. S. Rev.
Stat. 629, subd. 4, vesting it with jurisdiction "of all suits
at law or equity arising under any act providing for a
revenue from imports or tonnage," when construed with
643, providing for the removal from state courts of suits
against a revenue officer "on account of any act done
under color of his office, or of any such revenue law, or
on account of any right, title, or authority claimed by
such officer or other person under any such law."
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which their constituents possess at elections, are, in this,
as in many other instances, as that, for example, of
declaring war, the sole restraints on which they have
relied to secure them from its abuse. They are the
restraints on which the people must often rely on solely,
in all representative governments."

So, too, in Johnson v. M'Intosh, 21 US. 543, 8
Wheat. 543, 589, 5 L. Ed. 681, it was said by him:

"The title by conquest is acquired and maintained by
force. The conqueror prescribes its limits. Humanity,
however, acting on public opinion, has established, as a
general rule, that the conquered shall not be wantonly
oppressed, and that their condition shall remain as
eligible as is compatible with the objects of the conquest.
Most usually, they are incorporated with the victorious
nation, and become subjects or citizens [**785] of the
government with which they are connected. The new and
old members of the society mingle with each other; the
distinction between them is gradually lost, and they make
one people. Where this incorporation is practicable,
humanity demands, and a wise policy requires, that the
rights of the conquered to property should remain
unimpaired; that the new subjects should be governed as
equitably as the old, and that confidence in their security
should gradually banish the painful sense of being
separated from their ancient connections, and united by
force to strangers.

"When the conquest is complete, and the conquered
inhabitants can be blended with the conquerors, or safely
governed as a distinct people, public opinion, which not
even the conqueror can disregard, imposes these
restraints upon him; and he cannot [*282] neglect them
without injury to his fame, and hazard to his power."

The following remarks of Mr. Justice White in the
case of Knowlton v. Moore, 178 U.S. 41, 109, 44 L. Ed.
969, 20 S. Ct 747, in which the court upheld the
progressive features of the legacy tax, are also pertinent:

"The grave consequences which it is asserted must
arise in the future if the right to levy a progressive tax be
recognized involves in its ultimate aspect the mere
assertion ‘that free and representative government is a
failure, and that the grossest abuses of power are
foreshadowed unless the courts usurp a purely legislative
function. If a case should ever arise, where an arbitrary
and confiscatory exaction is imposed bearing the guise of
a progressive or any other form of tax, it will be time

enough to consider whether the judicial power can afford
a remedy by applying inherent and fundamental
principles for the protection of the individual, even
though there be no express authority in the Constitution
to do so."

It is obvious that in the annexation of outlying and
distant possessions grave questions will arise from
differences of race, habits, laws and customs of the
people, and from differences of soil, climate and
production, which may require action on the part of
Congress that would be quitted unnecessary in the
annexation of contiguous territory inhabited only by
people of the same race, or by scattered bodies of native
Indians.

We suggest, without intending to decide, that there
may be a distinction between certain natural rights,
enforced in the Constitution by prohibitions against
interference with them, and what may be termed artificial
or remedial rights, which are peculiar to our own system
of jurisprudence. Of the former class are the rights to
one's own religious opinion and to a public expression of
them, or, as sometimes said, to worship God according to
the dictates of one's own conscience; the right to personal
liberty and individual property; to freedom of speech and
of the press; to frec access to courts of justice, to due
process of law and to an equal protection of the laws; to
immunities from unreasonable searches and seizures, as
well as cruel and unusual punishments; and to such other
immunities as are indispensable [*283] to a free
government. Of the latter class [***#1105] are the rights
to citizenship, to suffrage, Minor v. Happersett, 88 U.S.
162, 21 Wall. 162, 22 L. Ed. 627, and to the particular
methods of procedure pointed out in the Constitution,
which are peculiar to Anglo-Saxon jurisprudence, and
some of which have already been held by the States to be
unnecessary to the proper protection of individuals.

Whatever may be finally decided by the American
people as to the status of these islands and their
inhabitants -- whether they shall be introduced into the
sisterhood of States or be permitted to form independent
governments -- it does not follow that, in the meantime,
awaiting that decision, the people are in the matter of
personal rights unprotected by the provisions of our
Constitution, and subject to the merely arbitrary control
of Congress. Bven if regarded as aliens, they are entitled
under the principles of the Constitution to be protected in
life, liberty and property. This has been frequently held
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by this court in respect to the Chinese, even when aliens,
not possessed of the political rights of citizens of the
United States. Yick Wo v. Hopkins, 118 U.S. 356, 30 L.
Ed. 220, 6 S. Ct. 1064; Fong Yue Ting v. United States,
149 U.S. 698, 37 L. Ed. 905, 13 S. Ct. 1016; Lem Moon
Sing v. United States, 158 U.S. 538, 547, 39 L. Ed. 1082,
15 8. Ct. 967, Wong Wing v. United States, 163 U.S. 228,
41 L. Ed. 140, 16 S. Ct. 977. We do not desire, however,
to anticipate the difficulties which would naturally arise
in this connection, but merely to disclaim any intention to
hold that the inhabitants of these territories are subject to
an unrestrained power on the part of Congress to deal
with them upon the theory that they have no rights which
it is bound to resﬁe‘ct.

Large powers must necessarily be entrusted tfo
Congress in dealing with these problems, and we are
bound to assume that they will be judiciously exercised.
That these powers may be abused is possible. But the
same may be said of its powers under the Constitution as
well as outside of it. Human wisdom has never devised a
form of government so perfect that it may not be
perverted to bad purposes. It is never conclusive to argue
against the possession of certain powers from possible
abuses of them. It is safe to say that if Congress should
venture upon legislation manifestly dictated by selfish
interests, it would receive quick rebuke at the hands of
the people. Indeed, it is scarcely possible that Congress
could do a greater injustice [*284] to these islands than
would be involved in holding that it could not impose
upon the States taxes and excises without extending the
same taxes to them. Such requirement would bring them
at once within our internal revenue system, including
stamps, licenses, excises and all the paraphernalia of that
system, and applying it to territories which have had no
experience of this kind, and where it would prove an
intolerable burden.

This subject was carefully considered by [**786]
the Senate committee in charge of the Foraker bill, which
found, after an examination of the facts, that property in
Puerto Rico was already burdened with a private debt
amounting probably to $ 30,000,000; that no system of
property taxation was or ever had been in force in the
island, and that it probably would require two years to
inaugurate one and secure returns from it; that the
revenues had always been chiefly raised by duties on
imports and exports, and that our internal revenue laws, if
applied in that island, would prove oppressive and
ruinous to many people and interests; that to undertake to

collect our heavy internal revenue tax, far heavier than
Spain ever imposed upon their products and vocations,
would be to invite violations of the law so innumerable as
to make prosecutions impossible, and to almost certainly
alienate and destroy the friendship and good will of that
people for the United States.

In passing upon the questions involved in this case
and kindred cases, we ought not to overlook the fact that,
while the Constitution was intended to establish a
permanent form of government for the States which
should elect to take advantage of its conditions, and
continue for an indefinite future, the vast possibilities of
that future could never have entered the minds of its
framers. The States had but recently emerged from a war
with one of the most powerful nations of Europe; were
disheartened by the failure of the confederacy, and were
doubtful as to the feasibility of a stronger union. Their
territory was confined to a narrow strip of land on the
Atlantic coast from Canada to Florida, with a somewhat
indefinite claim to territory beyond the Alleghenies,
where their sovereignty was disputed by tribes of hostile
Indians supported, as was popularly believed, by the
British, who had never formally delivered possession
[¥285] under the treaty of peace. The vast territory
beyond the Mississippi, which formerly had been claimed
by France, since 1762 had belonged to Spain, still a
powerful nation, and the owner of a great part of the
‘Western Hemisphere. Under these circumstances it is
little wonder that the question of annexing these
territories was not made a subject of debate. The
difficulties of bringing about a union of the States were
so great, the objections to it seemed so formidable, that
the whole thought of the convention centered upon
surmounting these obstacles. The question of territories
was dismissed with a single clause, apparently applicable
only to the territories then existing, giving Congress the
power to govern and dispose of them.

Had the acquisition of other territories been
contemplated as a possibility, could it have been foreseen
that, within little more than one hundred years, we were
destined to acquire not only the whole vast region
between the Atlantic and Pacific Oceans, but the Russian
possessions in America and distant islands in the Pacific,
it is incredible that no provision should have been made
for them, and the question whether the Constitution
should or should not extend to them have been definitely
settled. If it be once conceded that we are at liberty to
acquire foreign territory, a presumption arises that
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[***1106] our power with respect to such territories is
the same power which other nations have been
accustomed to exercise with respect to territories
acquired by them. If, in limiting the power which
Congress was to exercise within the United States, it was
also intended to limit it with regard to such territories as
the people of the United States should thereafter acquire,
such limitations should have been expressed. Instead of
that, we find the Constitution speaking only to States,
except in the territorial clause, which is absolute in its
terms, and suggestive of no limitations upon the power of
Congress in dealing with them. The States could only
delegate to Congress such powers as they themselves
possessed, and as they had no power to acquire new
territory they had none to delegate in that connection.
The logical inference from this is, that if Congress had
power to acquire new territory, which is conceded, that
power was not hampered by the constitutional provisions.
If, upon the other hand, we assume [*286] that the
territorial clause of the Constitution was not intended to
be restricted to such territory as the United States then
possessed, there is nothing in the Constitution to indicate
that the power of Congress in dealing with them was
intended to be restricted by any of the other provisions.

There is a provision that "new States may be
admitted by the Congress into this Union." These words,
of course, carry the Constitution with them, but nothing is
said regarding the acquisition of new territories or the
extension of the Constitution over them. The liberality of
Congress in legislating the Constitution into all our
contiguous territories has undoubtedly fostered the
impression that it went there by its own force, but there in
nothing in the Constitution itself, and little in the
interpretation put upon it, to confirm that impression.
There is not even an analogy to the provisions of an
ordinary mortgage for its attachment to after-acquired
property, without which it covers only property existing
at the date of the mortgage. In short, there is absolute
silence upon the subject. The executive and legislative
departments of the government have for more than a
century interpreted this silence as precluding the idea that
the Constitution attached to these territories as soon as
acquired, and unless such interpretation be manifestly
contrary to the letter or spirit of the Constitution, it
should be followed by the judicial department. Cooley's
Consti. Lim. secs. 81 to 85. Burrow-Giles Lithographic
Co. v. Sarony, 111 US. 53, 57, 28 L. Ed. 349, 4 S. Ct.
279; Field v. Clark, 143 U.S. 649, 691, 36 L. Ed. 294, 12
S. Ct. 495.

Patriotic and intelligent men may differ widely as to
the desirableness of this or that acquisition, but this is
solely a political question. We can only consider this
aspect of the case so far as to say that no construction of
the Constitution should be [*#787] adopted which
would prevent Congress from considering each case upon
its merits, unless the language of the instrument
imperatively demand it. A false step at this time might
be fatal to the development of what Chief Justice
Marshall called the American Empire. Choice in some
cases, the natural gravitation of small bodies towards
large ones in others, the result of a successful war in still
others, may bring about conditions which would render
the annexation of distant possessions [*287] desirable.
If those possessions are inhabited by alien races, differing
from us in religion, customs, laws, methods of taxation
and modes of thought, the administration of government
and justice, according to Anglo-Saxon principles, may for
a time be impossible; and the question at once arises
whether large concessions ought not to be made for a
time, that, ultimately, our own theories may be carried
out, and the blessings of a free government under the
Constitution extended to them. We decline to hold that
there is anything in the Constitution to forbid such action.

We are therefore of opinion that the Island of Puerto
Rico is a territory appurtenant and belonging to the
United States, but not a part of the United States within
the revenue clauses of the Constitution; that the Foraker
act is constitutional, so far as it imposes duties upon
imports from such island, and that the plaintiff cannot
recover back the duties exacted in this case.

The judgment of the Circuit Court is therefore

Affirmed.
CONCUR BY: WHITE; GRAY

CONCUR

MR. JUSTICE WHITE, with whom concurred MR.
JUSTICE SHIRAS and MR. JUSTICE McKENNA,
uniting in the judgment of affirmance. :

MR. JUSTICE BROWN, in announcing the
judgment of affirmance, has in his opinion stated his
reasons for his concurrence in such judgment. In the
result T likewise concur. As, however, the reasons which
cause me to do so are different from, if not in conflict
with, those expressed in that opinion, if its meaning is by



