(Dffice of the Beputy Attorney General
Washington, D.C. 20530

July 29, 2020

The Honorable Juan Ernesto Davila Rivera
Chairman

Puerto Rico State Elections Commission
Post Office Box 195552

San Juan, Puerto Rico 00919-5552

Re: Request of Federal Funds for Puerto Rico Plebiscite
Dear Chairman Rivera:

Thank you for your June 3, 2020 submission of materials related to the plebiscite
scheduled for November 3, 2020, which will ask voters whether Puerto Rico “should be admitted
immediately into the Union as a State.” You have requested disbursement of funding under the
Consolidated Appropriations Act of 2014, Pub. L. No. 113-76, 128 Stat. 5. 61 (2014)
(“Appropriations Act”), which appropriated $2.5 million for “objective, nonpartisan voter
education about, and a plebiscite on, options that would resolve Puerto Rico’s future political
status.” Consistent with the House Report that accompanied the Appropriations Act, and as it
did with the Government of Puerto Rico’s submission related to the 2017 plebiscite, the
Department has reviewed the plebiscite materials to determine whether it may notify Congress
that “the voter education materials, plebiscite ballot, and related materials are not incompatible
with the Constitution and laws and policies of the United States.” H.R. Rep. No. 113-171, at 53
(2014). Unfortunately, the Department has determined that it is unable to notify Congress that it
approves of the plebiscite ballot and related materials, and therefore it will not obligate the funds.

Our first concern is that, in light of the deadline in Puerto Rico law, the submission did
not provide sufficient time to complete the multi-layered process the Department must follow
before releasing grant funding. The statute authorizing the plebiscite, Puerto Rico Act No. 51 of
May 16, 2020 (“Act No. 51-2020” or “the Act”), establishes June 30, 2020, as “the deadline for
completing any transaction, certification, and disbursement related to the holding of this
plebiscite.” /d. § 3.1. And as you noted in your submission letter, the Act further contemplates
that the Department would complete any “process, certification and disbursement” of funding
under the Appropriations Act by the June 30 deadline. /d. § 3.3. The Act characterizes June 30
as a “deadline . . . to serve as a guide for the U.S. Attorney General” that is necessary “so as to
not adversely affect [plebiscite] processes or the rights of the voters.” Id., “*Statement of
Motives,” at 15. The Department is mindful of the importance of expeditious review. But given
the steps involved in reviewing, certifying, and disbursing appropriated funds, the Department
was unable to meet the June 30 deadline no matter how quickly it acted.
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As Department officials have previously outlined, both in communications with your
office about this plebiscite and with Puerto Rico officials following the 2017 submission, the
process of disbursing grant funding includes a number of steps. The Department’s substantive
review of the plebiscite materials is the first step, and it requires time to coordinate among
Department components and to request any additional information from the Government of
Puerto Rico. Here, for instance, if your deadline and the other considerations discussed below
did not preclude us from proceeding, we would have needed additional information about voter-
education materials. The materials you submitted include a three-page outline of the planned
“Non-Partisan Education Campaign,” which states at a high level of generality that the campaign
will educate voters on “[t]he importance and relevance of the 2020 Plebiscite vote” and the
“Voter’s registration process,” including the availability of alternative voting mechanisms, and
then “motivate people to go out and vote.” But neither the outline nor any other materials
provide further detail about the contents of the voter-education materials, which would have
made it difficult for the Department to determine whether the actual materials will be consistent
with the Constitution, laws, and policies of the United States. This stands in contrast to the 2017
submission, which included specific examples of the planned contents for the voter-education
campaign.

If, following our substantive review, the Department were to decide to release the funds.
additional steps in the funding process would follow. The Department would seek concurrence
from the White House Office of Management and Budget (“OMB™); would notify congressional
committees; would issue a grant solicitation to the Government of Puerto Rico; would review the
grant application submitted in response to the solicitation; and, assuming everything was suitable
and there were no objections from OMB or congressional committees. Department leadership
would authorize the obligation of the funds. The Department received your submission on June
3, 2020, less than four weeks before the June 30 deadline. The entire funding review and
grant-making process could take several weeks. And, in any event, the House Report specifies
that “funds provided for the plebiscite shall not be obligated until 45 days after the Department
notifies the Committees on Appropriations.” H.R. Rep. No. 113-171, at 53. The completion of
any one of these steps by June 30 would have been difficult; concluding all of them was simply
infeasible, since the waiting period associated with congressional notification, taken alone, was
45 days.

Apart from that timing issue, however, the Department has also identified substantive
concerns with the plebiscite materials that make them incompatible with the policies of the
United States. First, the United States has consistently remained neutral about the legally
permissible status options for the Commonwealth of Puerto Rico—Statehood, continued
territorial status, and independence (including free association)}—maintaining that the people of
Puerto Rico, not the federal government, should “determine their preference among options for
the islands’ future status that are not incompatible with the Constitution and basic laws and
policies of the United States.” Exec. Order 13183 of Dec. 23, 2000 (Establishment of the
President’s Task Force on Puerto Rico’s Status); see also, e. g.. Report by the President’s Task
Force on Puerto Rico’s Status, at 23 (Mar. 2011) (“It has long been the policy of the Federal
executive branch that Puerto Ricans should determine for themselves the future status of the






